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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :;.
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Revision application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ther factory or from one warehouse to another-during the course of processmg of the goods in a
ouse or in storage whether in a factory or in a warehouse. :

(ii)




2

G IR @ e R W a1 wew # Faifid W w A we @ faftmfor § SudnT Yo e Al WIS
o @ Rde & AFel § off 9RT & qme” ol g A1 yew H Frif 81

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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(B) In case of goods exported outside India export to Nepal or Bhutan; without payment of
duty.
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescnbed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2"floor,BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
r than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should b2 accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form.of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As.the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- foy each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 € (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(Ixiv) amount determined under Section 11 D;
(Ixv) amount of erroneous Cenvat Credit taken; .
(Ixvi) amount payable under Rule 6 of the Cenvat Credit Rules.
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n view of above, an appeai against this order shall lie before the Tribunal on payment of
he duty demanded where duty or duty and penalty are in dispute, or penalty, where
lone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Heavy Metal & Tube
Limited, Plot No. 101, Bileshwarpura, Kalol, Chhatral, Gandhinagar — 382
799 (hereinafter referred to as the appellant) against Order in Original No.
GNR  Comm’ate/AC-KCG/C.Ex./Kalol/039/2020-21  dated  31-03-2021
[hereinafter referred to as “impugned order’] passed by the Assistant
Commissioner, CGST & Central Excise, H.Q, Commissionerate

Gandhinagar [hereinafter referred to as “adjudicating authority’].

e Briefly stated, the facts of the case is that the appellant are holding
Central Excise Registration No. AAACH3882QXMO001 and are engaged in
manufacture of ‘SS Welded Tubes falling under CETH No. 73041910 and
73061100. During the course of the audit of the records of the appellant, it
was observed that they had taken credit of Rs.4,30,915/- in’ their ER-1
Returns for the month of February, 2015 and March, 2015 on the basis of
invoices of F.Y. 2012-13, which are more than one year. Similarly, in the FY.
2015-16, the appellant had taken credit of Rs.7,00,621/- in the month of
August, 2015 and September, 2015, which pertains to the period of March,
2012 to June, 2014. The said credit so availed was utilized for payment of
excise duty by the appellant. In terms of Notification No. 21/2014-CE (NT)
dated 11.07.2014 and the proviso to Rule 4 (7) of the Cenvat Credit Rules,
2004 (hereinafter referred to as the CCR, 2004), credit in respect of inputs
and input services can be taken within one year from the date of issue of any

of the documents specified in sub-rule (1) of Rule 9 of CCR, 2004.

2.1 In response to the Query Memo dated 12.09.2018, the appellant
submitted vide their letter dated 17.09.2018 that all the purchases are
recorded in their books as soon as the inputs are received by their company
and the cenvat credit is taken immediately on receipt of inputs. When the
appellant was asked to produce the documents or accounts for verification of

cenvat credit, they provided the signed and authorized cenvat credit register.

Verification of the records submitted by the appellant revealed that they had
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credit availed and shown in the ER-1 returns. For taking credit, the
appellant had maintained credit register on the basis of which credit was
taken and shown in their returns. The verification also indicated that the
appellant had taken credit of Rs.11,31,536/- on invoices which were pending
more than one year from the date of taking credit in ER-1 returns and the

credit register.

2.2 The appellant was issued Show Cause Notice bearing No. 40/2018-
19/CGST dated 31.12.2018 from F. Vi/1(b)-02/AP-70/Cir-X/2018-19 proposing
to recover the cenvat credit amounting to Rs.11,31,536/- under the proviso to
Section 11A(4) of the Central Excise Act, 1944 read with Rule 4 of the CCR,
2004 along with interest under Section 11AA of the Central Excise Act, 1944
read with Rule 14 of the CCR, 2004. Imposition of Penalty was also
proposed under Section 11AC of the Central Excise Act, 1944 read with Rule
15 (2) of the CCR, 2004.

3. The said SCN was adjudicated vide the impugned order wherein the
Cenvat credit was disallowed and ordered to be recovered along with interest.
Penalty was also imposed under Rule 15 (2) of the CCR, 2004 Section 11AC
(e) of the Central Excise Act, 1944.

4. Being aggrieved with the impugned order, the appellant has filed the

instant appeal on the following grounds :

i. The impugned order is badly time barred and hit by grounds of
limitation.

ii. They had clearly submitted that the SCN was issued mis-interpreting
the provisions of CCR, 2004 and the cenvat credit was admissible to
them and the submissions made by them have been settled by the
decision of the Commissioner (Appeais). However, the adjudicating
authority has failed to consider the submissions and reiterated the
allegations made in the SCN.

The adjudicating authority has failed to consider that the cenvat credit
was availed by them on the basis of statutory books of accounts

maintained by them within the stipulated period of one year and the
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only lapse which occurred on their part was reporting of the availment
of credit.

For the purchase of inputs or capital goods, gate inward register or
Goods Receipt Note register is prepared which shows that the inputs
have been physically received under cover of Central Excise invoice and
all such inputs are entitled for cenvat credit only after receipt of inputs
in the factory. However, when input services are received their
employee may not be able to record the expenses of services in RG23A
Pt II as there is no mechanism available for preparing goods receipt
note in case of receipt of services. However, the inputs/services/capital
goods are invariably recorded in their books of accounts. In some of the
cases, their staff missed to reflect the input credit related to services in
RG23A Pt.IL.

The cenvat credit related to inputs, capital goods and input services are
the primary records in their books of accounts, whereas the credit
register is only for management control system, which works as a
reconciliation of receipts of inputs/capital goods with the accounting
system and as such cannot be considered as a statutory register for
availment of cenvat credit.

The entire audit by the Central Excise officers was on the basis of the
books of accounts maintained by them and the facts have not been
disputed by the Auditors nor in the SCN. The adjudicating authority
too has not rejected the books of accounts maintained by them as the
statutory records and the base for availment of cenvat credit.

The auditors erred in assuming that the terms ‘taken’ can be
considered only when the same is mentioned in the returns and for
interpreting the same they have assumed that the credit taken can be
considered as taken only if the same is shown in the ER1 returns.

The adjudicating authority had examined that there was no
discrepancy during the verification of the books of accounts as the said
cenvat credit was recorded in the books of account and the credit

balances had been covered in the closing balances of the trial balance of

the respective year. Thus the allegation of availment of cenvat credit
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issuance of invoices. Thus, the invoices have been received by them
within one year from the date of issuance and the same were duly
recorded in their books of accounts, which were verified and confirmed
by the auditors during the audit.

They had submitted the details of recording of purchase transactions in
their books of accounts before the adjudicating authority which
established that the credit was taken by them within one year of the
date of issuance of invoices. The adjudicating authority has at Para
12.1 of the impugned order observed that it is not disputed by the
appellant that the primary records in their case are the books of
accounts which are considered as statutory register for availment of
cenvat credit. However, the adjudicating authority has erred in
considering the date of declaring in ER1 as the date of availment.

They submit details of the date of recording of the transactions in their
books of accounts to establish that they had availed the credit in their
books within the stipulated time period.

The statutory records under the Central Excise Rules, 1994 were
dispensed off in the year 2000 and it was decided to rely on the private
records of the assessee. Thus, the only lapse that had occurred in the
instant is that the credit taken by them in their books of accounts had
not been reflected in the monthly returns filed by them. Substantial
benefit cannot be denied due to minor procedural infractions and the
lapse was required to be condoned considering that they had fulfilled
all the conditions required to avail credit.

The word ‘taken’ has not been defined anywhere under the Central
Excise and Service Tax law. However, it has been assumed by the
adjudicating authority that taken means claiming the same in
respective periodical returns and since they had accounted for the
credit in their books but not declared it in their returns, the credit was
not admissible.

When the term has not been defined in law, the same cannot be applied
on the basis of assumptions and presumptions, especially when they
have been able to establish on the basié of settled law that the phrase
‘taken’ is required to be considered as availment of credit in the books

of accounts maintained by them.
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xv. They rely upon the OIA No. CCESA-SRT(APPEAL)/PS-329/2017-18
dated 11.12.2017 passed by the Commissioner (Appeals), Surat in the

i case of Raman & Weil Pvt. Ltd, Daman wherein it was held that where
an assessee has taken credit in their accbunts within the time limit and
their only mistake is that they had not shown the same in the ER-1
returns, then in such cases, cenvat credit cannot be denied on the
grounds of limitation.

<vi. The demand has been raised under Section 11A of the Central Excise
Act, 1944. The confirmation of demand or irregular availment of cenvat
credit is otherwise also hit by limitation. The issue relates to
interpretation of law and in such cases, extended period cannot be
invoked. .

xvii. The entire objection has been raised on the basis of books of accounts
maintained by them, it is difficult to understand as to how can it be
alleged that the credit was availed by reason of fraud or collusion or
any willful misstatement or suppression of facts or contravention of the
provisions of law.

xviii. It is a settled law that extended period cannot be invoked where the
issue pertains to interpretation of law or where the demand has been
raised on the basis of entries made in the books of accounts. They rely
upon the judgment in the case of : Mohan Goldwater Breweries
Limited Vs. Commissioner of CST, Lucknow — 9017 (4) GSTL 170
(Tri.All) and Ranbaxy Laboratories Ltd. Vs. Commissioner of CST,
Chandigarh — 2015 (329) ELT 768 (Tri.Del).

xix. Imposition of penalty under Section 11AC of the Central Excise Act,
1944 is therefore, unsustainable in law.

xx. As the demand itself is not sustainable, the proposal to recover interest

is also not sustainable.

5. Personal Hearing in the case was held on 09.03.2022 through virtual
mode. Shri Anil Gidwani, Advocate, appeared on behalf of the appellant for

the hearing. He reiterated the submissions made in appeal memorandum.

I have gone through the facts of the case, submissions made in the

pea Memorandum, submissions made at the time of personal hearing as
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whether the cenvat credit was correctly availed by the appellant within the
specified time period of six months/one year or whether the appellant had
availed the cenvat credit after one year as alleged in the SCN and held in the

impugned order.

7 : It is undisputed that the invoices on the basis of which the cenvat
credit was availed in the month of February and March, 2014 were issued
during F.Y. 2012-13, while the invoices on the basis of which credit was
availed in the month of August, 2015 and September, 2015 were issued
during March, 2012 to June, 2014.

8. It is the contention of the appellant that they had taken the credit in
their books of accounts and the lapse on their part was that the same was not
reflected in the periodical returns filed by them. The conditions governing
cenvat credit availment are contained in Rule 4 of the CCR, 2004. As per
Rule 4 (1) of the CCR, 2004 as it stood before its amendment on 11.07.2014,
“The CENVAT credit in respect of inputs may be taken immediately on
receipt of the inputs in the factory of the manufacturer...”. By virtue of
Notification No. 21/2014-CE (NT) dated 11.07.2014, a third proviso was
inserted to Rule 4(1) of the CCR, 2004 w.e.f. 01.09.2014, which reads as ‘-

“Provided also that the manufacturer or the provider of output service shall
not take CENVAT credit after six months of the date of issue of any of the
documents specified in sub-rule (1) of rule 9.

81 The third proviso was subsequently amended by Notification No.
6/2015-CE (NT) dated 01.03.2015, and the words ‘six months’ was substituted
with ‘one year’. The above provisions are in respect of inputs. Similar
provisions in respect of input services are contained in the sixth proviso to

Rule 4 (7) of the CCR, 2004.

8.9 The documents on the strength of which cenvat credit can be taken and
the records to be maintained are provided under Rule 9 of the CCR, 2004.
The relevant Rule 9 (5) of the CCR, 2004 is reproduced as under :

“The manufacturer of final products or the provider of output service shall
maintain proper records for the receipt, disposal, consumption and inventory
of the input and capital goods in which the relevant information regarding
the value, duty paid, CENVAT credit taken and utilized, the person from
whom the input or capital goods have been’ procured is recorded and the
burden of proof regarding the admissibility of the CENVAT credit shall lie
upon the manufacturer or provider of output service taking such credit”.
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Similar provisions in respect of input services are contained in Rule 9 (6) of

the CCR, 2004.

8.3 From a plain reading of the provisions of Rule 4(1) and (7) of the CCR,
2004, I find that they provide only for taking of cenvat credit. However, the
manner in which the credit is to be taken is not specified i.e. when a cenvat

credit is considered as taken is not specified.

8.4 1 find that sub-rule (5) and (6) of Rule 9 of the CCR, 2004 provides for
maintenance of proper records for receipt, disposal, consumption and
inventory of the input/input services in which, among others, the cenvat
credit taken and utilized is also recorded. No statutory records are prescribed
under the CCR, 2004 and the records maintained by the assessee reflecting
the above requisite details and particulars are accepted records for
compliance of the provisions of sub-rule (5) and (6) of Rule 9 of the CCR,
2004. Therefore, if upon receipt, the inputs/input service are recorded in the
records maintained by an assessee and contain the details specified in the
said rules, it would amount to cenvat credit having been taken by the
assessee. Nowhere in the CCR, 2004, it is stipulated that cenvat credit would
be considered to have been taken only if the same are reported in the
periodical returns filed by the assessee. Therefore, the act of taking of cenvat
credit gets completed once the details are recorded in the records regarding
receipt, disposal, consumption and inventory of the input/input services as

well as the cenvat credit taken and utilized.

8.5 The reporting of the cenvat credit taken and utilized is provided under

sub-rule (7) of Rule 9 of the CCR, 2004, which is reproduced as under :

“(7) The manufacturer of final products shall within ten days from the close
of each month to the Superintendent of Central Excise, a monthly return in
the form specified, by notification, by the Board:”.

8.6 The monthly return to be filed is notified vide Notification No. 20/2011-
_QE\ (NT) dated 13.09.2011. There is no provision in the CCR, 2004 to deal
; n filing of the returns in terms of sub-rule (7) of Rule 9 of the CCR,
ever, Rule 12(6) of the Central Excise Rules, 2002, inserted w.e.f
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01.03.2015 provides for imposition of late filing fee. Therefore, if an assessee
does not report the cenvat credit taken by them in the prescribed monthly
return, he would be liable to pay the late fee. However, mere non reporting of
the cenvat credit taken in the monthly returns does not render the cenvat
credit inadmissible and neither can the same be considered to have been

taken wrongly as to invoke the provisions of Rule 14 of the CCR, 2004.

9. I proceed to examine and deal with the merits of the case in light of the
above legal position. It is the contention of the appellant that they had taken
credit in the books of the accounts maintained by them and their only lapse
was that they had not reflected the same in the periodical returns filed by
them during the relevant period. I find that the adjudicating authority has
considered the submissions of the appellant and examined the financial
records submitted by them. It has been recorded at Para 12.1 of the
impugned order that the financial records like the General Ledger account
(service tax) and other financial records submitted by the appellant were
examined by the adjudicating authority. Having examined these records, the
adjudicating authority has concluded that the cenvat credit was taken during
February and March, 2015 in respect of invoices issued during the period
from April, 2013 to February, 2014. Similarly, cenvat credit was taken during
August and September, 2015 in respect of invoices issued during the period

from April, 2012 to May, 2014.

9.1 However, I find that the finding of the adjudicating authority is
contrary to the SCN issued to the appellant. In Paragraph 8 of the SCN it is
stated that “Further, on assessee’s contention, books of accounts were also
verified and it was found that the assesse has booked the purchases in books
of accounts as per practice and this 1s nowhere related to procedure of taking
credit and the same is also not matching with the credit availed and shown
as taken in the ER-1 Returns’. Therefore, even the SCN acknowledges the
fact that the appellant had recorded the purchase transactions in their books

of accounts. Such being the case, the mere non reporting of the cenvat credit

in their periodical returns cannot be a ground for denial of the cenvat credit.

Further, I find that all the invoices, on the strength of which the

. appellant had taken cenvat credit after more than six months/one year from
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the date of issuance, were issued prior to 01.09.2014 i.e. before amendment of
Rule 4 (1) and (7) of the CCR, 2004 providing for taking of cenvat credit
within six months/ one year from the date of issuance of the invoices. It has
been discussed above that as per legal provisions existing prior to 01.09.2004,

there was no time limit for taking cenvat credit in terms of Rule 4 (1) and (7

of the CCR, 2004.

10.1 I find that in the case of Voss Exotech Automotive Pvt Ltd. Vs.
Commissioner of C.Ex., Pune-l reported at 2018 (363): ELT 1141. (Tri-
Mumbai), it was held by the Hon’ble Tribunal that :

«On careful consideration of the submissions made by both the sides, I find
that for denial of the credit, the Notification No. 21/2014-C.E. (N.T.), dated
11-7-2014 was invoked wherein six months period is available for taking
credit. As per the facts of the case credit was taken in respect of the invoices
issued in the month of March & April 2014 in November 2014. On going
through the Notification No. 6/2015-C.E. (N.T.), dated 1-3-2015 the period
available for taking credit is 1 year in terms of the notification, the invoices
issued in the month of March and April 2014 become eligible for Cenvat
credit. T also observed that the Notification No. 21/2014-S.T. (N.T.), dated
11-7-2014 should be applicable to those cases wherein the invoices were
issued on or after 11-7-2014 for the reason that notification was not
applicable to the invoices issued prior to the date of notification therefore at
the time of issuance of the invoices no time limit was prescribed. Therefore
in respect of those invoices the limitation of six months cannot be made
applicable. Moreover for taking credit there is no statutory records prescribed
the assessee’s records were considered as account for Cenvat credit. Even
though the credit -was not entered in so-called RG-23A, Part-II, but it is
recorded in the books of accounts, it will be considered as Cenvat credit was
recorded. On this ground also it can be said that there is no delay in taking
the credit. As per my above discussion, the appellant is entitled for the
Cenvat credit hence the impugned order is set aside. The appeal is allowed.”

10.2 A similar view as taken by the Hon’ble Tribunal in the case of Indian
Potash Ltd. Vs. Commissioner of CGST, Meerut reported at 2019 (369) ELT
742 (Tri.-All); Sanghvi Marmo Pvt Ltd. Vs. Commissioner of CGST, Jodhpur
reported at 2020 (33) GSTL 232 (Tri.-Del). Further, the Hon’ble High Court
of Delhi had in the case of Global Ceramics Pvt Ltd., Vs. Principal
Commissioner of C.Ex., Delhi-T reported at 2019 (26) GSTL 470 (Del.) held
that :

«22. Consequently, in the present case, the Court is satisfied that the
Amendment to Rule 4(1) CCRs prescribing a time limit for claiming Cenvat
Credit will not apply to the consignments in the present case where the
import took place prior to the date of the amendment and the deemed
manufacture took place when the MRP was altered, which also happened
prior to the amendment. In other words, the CVD paid by the BRCPL will
have to be permitted to be adjusted against the CE duty settled as will the
service tax paid on the input services.”
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10.3 In view of the above facts and the judicial pronouncements on the issue,
I am of the considered view that the time limit of six months/one year, in
terms of the proviso to Rule 4 (1) & (7) of the CCR, 2004, would not apply to
the impugned invoices which were issued prior to the insertion of the time
limit in relevant Rule 4(1) of the CCR, 2004 and, therefore, the appellant had

rightly availed Cenvat Credit in the facts and circumstances of the case.

11. In view of the facts discussed herein above, I set aside the impugned
order for being not legal and proper and allow the appeal filed by the
appellant.

19, 3rdeTehell AT o 3T 71 37Cier ohT FYaeT STRIeReT ik & fohelT STl &

The appeal filed by the appellant stands disposed off in above terms.

e aih yeill, 1022
( Akhilesh Kumar )
Commissioner (Appeals)

Att@tedi Date: .04.2022.

(N.Suryanarayanan. Iyer)
Superintendent(Appeals),
CGST, Ahmedabad.
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