
3fl<jm(~ }cof cfil4i6tll, 
Office of the Commissioner (Appeal), 

d&la 3fee&, 3rdlo 3HgaTeleT,3Hatala1a 
Central GST, Appeal Commissionerate, Ahmedabad 
sfleeu& araar, usreaanf, 31anal&3mg3H«I4Id3Co{9, 
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015 

.IE2 07926305065 - ?.c-t~cffl07926305136 

ATON 

ARKET 

DIN : 20220464SW000038083C 

/ 
9 C. 

cp ~~•File No: GAPPL/COM/CEXP/516/2021 J2,,, ___. 
, 

0 

~ 3ITT ~ Order-In-Appeal Nos.AHM-EXCUS-003-APP-001/2022-23 
~ Date : 05-04-2022 '3TTft ffi ~ ~ Date of Issue 05.04.2022 
anrgaet (srflet) grerqfRa 
Passed by Shri Akhilesh Kumar, Commissioner (Appeals) 

Tf 
.,. 

Arising out of Order-in-Original No. GNR Comm'ate/AC-KCG/C.Ex./Kalol/039/2020-24 fe-+fas: 
31.03.2021 issued by Assistant Commissioner, CGST& Central Excise, HQ, Gandhinagar 
Commissionerate 

3-l4701<ba\ qJT -;:iii, 'Cfcf qa-rName & Address 

1. Appellant 

Mis Heavy Metal & Tubes Limited 
Plot No. 101, Bileshwarpura, Kaloi, 
Chhtral, Gandhinagar, Gujarat-382729 

0 

~ C<1fc@ ~ 3r:frc;r 3ITT x=t ~ 3-JJ'+fcf cRcTT i crr crn- ~ 3ITT cF m <l~~~ ~ 
qarg +g er srf@rail aw) srf\et ar gr&lervr srrdet vga ax Taal ? I 

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the 
one may be against such order, to the appropriate authority in the following way :r .. 

'lfffif ~ cf,T TRT!ff1lT ~ 
Revision application to Government of India: 

(t) at-flu ucurt- sou srfef@ru, 1994 aS) sner sraa 4le aarg g 4roil a arR # qalaa enet ail 
'311-1:ITTT * >r~ ~ cF ~ TRTlflUT ~ 311:fA xffercr, 1TT'<c7 mcl'iR , Fctm ~- ~ 
fcrwr, ~!211 +ifuc;r, ~ cfri:r 'lfcR, ~ lTI'f, ~ ~: 110001 cbT ~ 'GfAT ~ I 

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit 
Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building, Parliament Street, New 
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first 
proviso to sub-section (1) of Section-35 ibid : 

(ii) f? +et aS) gift a +e} if era tell 8if@rasit et-) } fart rverut if sru aster) f u 
fft rvert et et? rverit +f met et on? gg mf if, qr f@sf) +vsr±it qr rvgrt f nit as fsell 
amt? +f ur fref) wvert # 's? met aS fut as dleit gs s)] 

.---.i·· !n case of any loss of goods where the loss occur in transit from a factory to a warehouse or to 
factory or from one warehouse to another during the course of processing of the goods in a 

use or in storage whether in a factory or in a warehouse. , .. 
. 1 -~ 



2 

(m') 'lfR"ff cfi <ITT,x fcl,m ~ <TT m Tf ~ l'JT<'f lR <TT l'JT<'f cfi fclf.rTTur Tf ~ ~ ~ l'JT<'f lR ~ 
~ a fRae lW@ -i'i '11T 'lfR"ff er; ,m;x fcl,m ~ <TT m -i'i ~ t I 

(A) In case of rebate of duty of excise on goods exported to any country or territory outside 
India of on excisable material used in the manufacture of the goods which are exported 
to any country or territory outside India. · 

(<1r) <TTG ~ cITT :PTTfl'1 ~ fil.TT 'lfR"ff cfi ,m;x (~ <TT ~ <ITT) f.'n:rm fci;m 1T<!T ~ "ITT I 

(B) In case of goods exported outside India export to Nepal or Bhutan; without payment of 
duty. 

3ITT1l1 ~ ctr ~ ~ cfi :PTTfl'1 cfi ~ '11T ~ ~ "!fRl ctr ~ t 3ITT ~ ~ '11T ~ tTRT ~ 
f.mi:! cfi ~ 31TpRf. ~ cfi &RT i:nit, cIT ~ lR <TT <llG -/'i fcrrn ~ (.:f.2) 1998 tTRT 109 HIRT 
~ ~ TJ<; "ITT I 

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there· under and such order 
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 
of the Finance (No.2) Act, 1998. 

(1) ~ ~ ~ (~) f.'li.ll-Jlclc;\'J, 2001 cfi f11P, 9 cfi 3@T@ ~ ):!"Cf?[ ~ ~-8 -/'i <TT >ITdllT -/'i, 
fa sneer as f ardsr fa fRe+ifa t t- es as frat+ye--oner vi srd)et nest S) et--at vftit a ner 
~ 3lTTfcR fci;m IJfA1 ~ I~ 'ffi2l ~~.<ITT~ mif cfi 3RflTTf tITTT 35-~ -/'i f.mffur 'Clft cfi :PTTfl'1 cfi 
~ cfi 'ffit?l t'r3fR-6 ~ ctr ~ ~ ~ ~ I ·,., 

The above application shall be made in duplicate in Form No. EA-8 as specified under 
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which 
the order sought to be appealed against is communicated and shall be accompanied by 
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 
copy of TR-G Challan evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 

(2) f@farer snaat d} aier oief ieiet van va vie oua} at suet aw+y slat oq@ 200,/--$)4 9qait aS1 orig site 
vie'f ior-vat pas enter ? vura; st al 1000/- aS) %t gait a6) ong I 

The revision application shall be accompanied by a fee of Rs.200/- where the amount 
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 
than Rupees One Lac. 

0 

0 
ft oet, at-dru sure+ gos vi lat at 3rd)elrg uruferavt as fet srflef­ 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) ~ ~ ~ ~- 1944 ctr tTRT 35-oll/35-~ cfi 3@l@:­ 

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :­ 

(a) uaf&if qf@we 2 (t) a +f aig argent srenat aS1 arfrer, arfreit as +et if fr+it goers, a-efre 
euret oa ya hara arf)flt nferawv(f@rt?c) a) vf@an alsfeu fife, are+rerare if 23moll, 

q<an1dl JraT ,3TH«aT ,f@,&IeTfvN, 3Tat&Talc-- 380o4 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate, Tribunal (CESTAT) at 
2"floor, BahumaliBhawan,Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals 

n as mentioned in para-2(i) (a) above. 



---3--- 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as 
" prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 

accompanied against (one which at least should b2 accompanied .by a fee of Rs.1,000/-, 
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5 
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 
favour of Asstt. Registar of a branch of any nominate public sector bank of the place 
where the bench of any nominate public sector bank of the place where the bench of 
the Tribunal is situated. 

(3) <lft ~ 3001 if ~ ~ 31Rm <ITT mmr Nill t m ~ ~ ~ * ~ ~ <ITT ~ ~ 
& ) frat oat nifeg gw aez d} sla "gg 4f} fas feint u61 aef wt au} as ferg venf?erfe arflefl 
~ cnf ~ 3rqm <TT ~ 'ffiqiN <ITT ~ ~ fcnm vITTTT t I ' 

(4) 

0 

(5) 

In case of the order covers a number of order-in-Original, fee for each 0.1.0, should be 
paid in the aforesaid manner not withstanding the fact that the one appeal to the 
Appellant Tribunal or the one application to the Central Govt. As, the case may be, is 
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. 

anarei@ ea&rf@fru 19zo ienisilfera a) srgf--t a' air+fa frrff?ea fg arqnt eat ande-t 
goon&er ujf@orfd frvfut if@rail a an@gr # ) la a6 va ft s.6.so th} qi-urnreit ®Je@ 
feae euu el uifegg 
One copy of application or 0.1.0. as the case may be, and the order of the adjournment 
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item 
of the court fee Act, 1975 as amended. 

~ 3ITT ~ l'fTlR1T <ITT~ ffi q@" frrwn ml 3TR 1ft tllR ~ fcnm vmn t 'GIT WllT ~­ 
a-flu suit gIoa a hara srfleflg urnf@rot (asuffafer) fr, 1982 +f fafga ? 

Attention in invited to the rules covering these, and other related matter contended in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(27) fn seas, a'efla eure gr-a pd hara»t arfrsfla ureaif@rav i(fRrtee),a' vfesrfleit at et +l 
adcqaiv(Demand) gd &s(Penalty) 7 10% 4 sranr at-it 3rfalare; # lg1oifrs, 3rf®raera1 qf Graf 10 

~ ~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 

1994) 

ad-dlt 3eui& pva 3flt vlaiax is 3iadia, anfair sham "fca $Gr aria["(Duty Demanded)­ 

(i) (Sectior)is 11D asea far&ff@ea uf@l; 

(ii) ~ ~ ~ ~ ~ uftl'; ' 
(iii) ~ ~ ~ c);' f.tmr 6 aga &a uf@. 

¢ '% qfr ;;fJ1'T ·~ 3i"Qh;r' al ~ '!fr ;,rm ~ ~ act, 3i"Qh;f• ~ ffl $ fi:rQ' '!fr Qftl ~ ~ 
rear }. 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by 
the Appellate Commissioner would have to be pre-deposited, provided that the pre­ 
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a 
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the 
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 
(lxiv) amount determined under Section 11 D; 
(lxv) amount of erroneous Cenvat Credit taken; 
(lxvi) amount payable under Rule 6 of the Cenvat Credit Rules. 

~ ,mtQr c);' 1Jfc'l' 311fl<;r ~ c);' -m:ra:r ~ ~ JT~ ~ m zys ~ ~ m J:1TJT fcl;ir anr ~ c);' 
{R ~ ~ c);m;r c;crs ~ ~ c,GJ c;'Os c);' 10% ~ {R ~ -;,ir ~ t I 

.,., 

view of above, an appeai against this order shall lie before the Tribunal on payment of 
he duty demanded where duty or duty and penalty are in dispute, or penalty, where 
lone is in dispute." \ . 
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ORDER-IN-APPEAL 

The present appeal has been filed by Mis. Heavy Metal & Tube 

Limited, Plot No. 101, Bileshwarpura, Kaloi, Chhatral, Gandhinagar- 382 

729 (hereinafter referred to as the appellant) against Order in Original No. 

GNR Comm'ate/AC-KCG/C.Ex./Kalol/039/2020-21 dated 31-03-2021 

[hereinafter referred to as "impugned order] passed by the Assistant 

Commissioner, CGST & Central Excise, H.Q., Commissionerate 

Gandhinagar [hereinafter referred to as "adjudicating authority"\. 

2. Briefly stated, the facts of the case is that the appellant are holding 

Central Excise Registration No. AAACH3882QXM001 and are engaged in 

manufacture of 'SS Welded Tubes falling under CETH No. 73041910 and 

73061100. During the course of the audit of the records of the appellant, it 

was observed that they had taken credit of Rs.4,30,915/ in'their ER-I 

Returns for the month of February, 2015 and March, 2015 on the basis of 

invoices of F.Y. 2012-13, which are more than one year. Similarly, in the F.Y. 

2015-16, the appellant had taken credit of Rs.7,00,621/· in the month of 

August, 2015 and September, 2015, which pertains to the period of March, 

2012 to June, 2014. The said credit so availed was utilized for payment of 

excise duty by the appellant. In terms of Notification No. 21/2014-CE (NT) 

dated 11.07.2014 and the proviso to Rule 4 (7) of the Cenvat Credit Rules, 

2004 (hereinafter referred to as the CCR, 2004), credit in respect of inputs 

and input services can be taken within one year from the date of issue of any 

of the documents specified in sub-rule (1) of Rule 9 of CCR, 2004. 

2.1 In response to the Query Memo dated 12.09.2018, the appellant 

submitted vide their letter dated 17.09.2018 that all the purchases are 

recorded in their books as soon as the inputs are received by their company 

and the cenvat credit is taken immediately on receipt of inputs. When the 

appellant was asked to produce the documents or accounts for verification of 

cenvat credit, they provided the signed and authorized cenvat credit register. 

Verification of the records submitted by the appellant revealed that they had 

purchases as per practice and that is nowhere related to the 

for taking credit and the same was also not matching with the 

0 

0 
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credit availed and shown in the ER-I returns. For taking credit, the 

appellant had maintained credit register on the basis of which credit was 

taken and shown in their returns. The verification also indicated that the 

appellant had taken credit of Rs.11,31,536/- on invoices which were pending 

more than one year from the date of taking credit in ER-1 returns and the 

credit register. 

2.2 The appellant was issued Show Cause Notice bearing No. 40/2018­ 

19/CGST dated 31.12.2018 from F. Vi/1(b)-02/AP-70/Cir-X/2018-19 proposing 

to recover the cenvat credit amounting to Rs.11,31,536/ under the proviso to 

Section 11A(4) of the Central Excise Act, 1944 read with Rule 4 of the CCR, 

Q 2004 along with interest under Section 1 lAA of the Central Excise Act, 1944 

read with Rule 14 of the CCR, 2004. Imposition of Penalty was also 

proposed under Section 11AC of the Central Excise Act, 1944 read with Rule 

15 (2) of the CCR, 2004. 

3. The said SCN was adjudicated vide the impugned order wherein the 

Cenvat credit was disallowed and ordered to be recovered along with interest. 

Penalty was also imposed under Rule 15 (2) of the CCR, 2004 Section 11AC 

(e) of the Central Excise Act, 1944. 

O 

4. Being aggrieved with the impugned order, the appellant has filed the 

instant appeal on the following grounds : 

1. The impugned order is badly time barred and hit by grounds of 

limitation. 

lll. 

11. They had clearly submitted that the SCN was issued mis-interpreting 

the provisions of CCR, 2004 and the cenvat credit was admissible to 

them and the submissions made by them have been settled by the 

decision of the Commissioner (Appeais). However, the adjudicating 

authority has failed to consider the submissions and reiterated the 

allegations made in the SCN. 
The adjudicating authority has failed to consider that the cenvat credit 

d +; 
'g, » ' .. 's 

» 

"' ° 5 . ,,, 6· 

was availed by them on the basis of statutory books of accounts 

maintained by them within the stipulated period of one year and the 
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only lapse which occurred on their part was reporting of the availment 

of credit. 
iv.· For the purchase of inputs or capital goods, gate inward register or 

Goods Receipt Note register is prepared which shows that the inputs 

have been physically received under cover of Central Excise invoice and 

all such inputs are entitled for cenvat credit only after receipt of inputs 

in the factory. However, when input services are received their 

employee may not be able to record the expenses of services in RG23A 

Pt II as there is no mechanism available for preparing goods receipt 

note in case of receipt of services. However, the inputs/services/capital 

goods are invariably recorded in their books of accounts. In some of the 

cases, their staff missed to reflect the input credit related to services in 

RG23A Pt.II. 
v. The cenvat credit related to inputs, capital goods and input services are 

the primary records in their books of accounts, whereas the credit 

register is only for management control system, which works as a 

reconciliation of receipts of inputs/capital goods with the accounting 

system and as such cannot be considered as a statutory register for 

availment of cenvat credit. 

v1. The entire audit by the Central Excise officers was on the basis of the 

books of accounts maintained by them and the facts have not been 

disputed by the Auditors nor in the SCN. The adjudicating authority 

too has not rejected the books of accounts maintained by them as the 

statutory records and the base for availment of cenvat credit. 

vii. The auditors erred in assuming that the terms 'taken' can be 

considered only when the same is mentioned in the returns and for 

interpreting the same they have assumed that the credit taken can be 

considered as taken only if the same is shown in the ERl returns. 

vm. The adjudicating authority had examined that there was no 

discrepancy during the verification of the books of accounts as the said 

cenvat credit was recorded in the books of account and the credit 

balances had been covered in the closing balances of the trial balance of 

the respective year. Thus the allegation of availment of cenvat credit 

er the specified time limit gets ruled out. 
auditors have not alleged that the inputs/input services covered 

r the invoices were not received within one year from the date of 

0 

0 
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o 

O 

issuance of invoices. Thus, the invoices have been received by them 

within one year from the date of issuance and the same were duly 

recorded in their books of accounts, which were verified and confirmed 

by the auditors during the audit. 

x. They had submitted the details of recording of purchase transactions in 

their books_of accounts before the adjudicating authority which 

established that the credit was taken by them within one year of the 

date of issuance of invoices. The adjudicating authority has at Para 

12.1 of the impugned order observed that it is not disputed by the 

appellant that the primary records in their case are the books of 

accounts which are considered as statutory register for availment of 

cenvat credit. However, the adjudicating authority has erred in 

considering the date of declaring in ERI as the date of availment. 

xi. They submit details of the date of recording of the transactions in their 

books of accounts to establish that they had availed the credit in their 

books within the stipulated time period. 

x11. The statutory records under the Central Excise Rules, 1994 were 

dispensed off in the year 2000 and it was decided to rely on the private 

records of the assessee. Thus, the only lapse that had occurred in the 

instant is that the credit taken by them in their books of accounts had 

not been reflected in the monthly returns filed by them. Substantial 

benefit cannot be denied due to minor procedural infractions and the 

lapse was required to be condoned considering that they had fulfilled 

all the conditions required to avail credit. 

xi11. The word 'taken' has not been defined anywhere under the Central 

Excise and Service Tax law. However, it has been assumed by the 

adjudicating authority that taken means claiming the same in 

respective periodical returns and since they had accounted for the 

credit in their books but not declared it in their returns, the credit was 

not admissible. 

xiv. When the term has not been defined in law, the same cannot be applied 

on the basis of assumptions and presumptions, especially when they 

have been able to establish on the basis of settled law that the phrase 

'taken' is required to be considered as availment of credit in the books 

of accounts maintained by them. 
e , 
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xv. They rely upon the OIA No. CCESA-SRT(APPEAL)/PS-329/2017-18 

dated 11.12.2017 passed by the Commissioner (Appeals), Surat in the 

case of Raman & Weil Pvt. Ltd, Daman wherein it was held that where 
: 

an assessee has taken credit in their accounts within the time limit and 

their only mistake is that they had not shown the same in the ER-1 

returns, then in such cases, cenvat credit cannot be denied on the 

grounds of limitation. 
xvi. The demand has been raised under Section l lA of the Central Excise 

Act, 1944. The confirmation of demand or irregular availment of cenvat 

credit is otherwise also hit by limitation. The issue. relates to 

interpretation of law and in such cases, extended period cannot be 

invoked. 
xvn. The entire objection has been raised on the basis of books of accounts 

maintained by them, it is difficult to understand as to how can it be 

alleg·ed that the credit was availed by reason of fraud or collusion or 

any willful misstatement or suppression of facts or contravention of the 

XVlll. 

provisions of law. 
It is a settled law that extended period cannot be invoked where the 

issue pertains to interpretation of law or where the demand has been 

raised on the basis of entries made in the books of accounts. They rely 

upon the judgment in the case of : Mohan Goldwater Breweries 

Limited Vs. Commissioner of CST, Lucknow - 2017 (4) GSTL 170 

(Tri.All) and Ranbaxy Laboratories Ltd. Vs. Commissioner of CST, 

Chandigarh- 2015 (329) ELT 768 (Tri.Del). 

xix. Imposition of penalty under Section 11AC of the Central Excise Act, 

1944 is therefore, unsustainable in law. 

xx. As the demand itself is not sustainable, the proposal to recover interest 

is also not sustainable. 

5. Personal Hearing in the case was held on 09.03.2022 through virtual 

mode. Shri Anil Gidwani, Advocate, appeared on behalf of the appellant for 

the hearing. He reiterated the submissions made in appeal memorandum. 

'O 
t 

have gone through the facts of the case, submissions made in the 

emorandum, submissions made at the time of personal hearing as 

material available on records. The issue before me for decision is 

0 

0 
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whether the cenvat credit was correctly availed by the appellant within the 

specified time period of six months/one year or whether the appellant had 

availed the cenvat credit after one year as alleged in the SCN and held in the 

impugned order. 

7. It is undisputed that the invoices on the basis of which the cenvat 

credit was availed in the month of February and March, 2014 were issued 

during F.Y. 2012-13, while the invoices on the basis of which credit was 

availed in the month of August, 2015 and September, 2015 were issued 

during March, 2012 to June, 2014. 

o 8. It is the contention of the appellant that they had taken the credit in 

their books of accounts and the lapse on their part was that the same was not 

reflected in the. periodical returns filed by them. The conditions governing 

cenvat credit availment are contained in Rule 4 of the CCR, 2004. As per 

Rule 4 (D) of the CCR, 2004 as it stood before its amendment on 11.07.2014, 

"The CENVAT credit in respect of inputs may be taken immediately on 
receipt of the inputs in the factory of the manufacturer...". By virtue of 

Notification No. 21/2014-CE (NT) dated 11.07.2014, a third proviso was 

inserted to Rule 4(1) of the CCR, 2004 w.e.f. 01.09.2014, which reads as ' 
"Provided also that the manufacturer or the provider of output service shall 
not take CENV AT credit after six months of the date of issue of any of the 
documents specified in sub-rule (I) of rule 9, 

o 8.1 The third proviso was subsequently amended by Notification No. 

6/2015-CE (NT) dated 01.03.2015, and the words 'six months' was substituted 

with 'one year'. The above provisions are in respect of inputs. Similar 

provisions in respect of input services are contained in the sixth proviso to 

Rule 4 (7) of the CCR, 2004. 

8.2 The documents on the strength of which cenvat credit can be taken and 

the records to be maintained are provided under Rule 9 of the CCR, 2004. 

The relevant Rule 9 (6) of the CCR, 2004 is reproduced as under : 
"The manufacturer of final products or the provider of output service shall 
maintain proper records for the receipt, disposal, consumption and inventory 
of the input and capital goods in which the relevant information regarding 
the value, duty paid, CENV AT credit taken and utilized, the person from 
whom the input or capital goods have been' procured is recorded and the 
burden of proof regarding the admissibility of the CENV AT credit shall lie 
upon the manufacturer or provider of output service taking such credit". 
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Similar provisions in respect of input services are contained in Rule 9 (6) of 

the CCR, 2004. 

8.3 From a plain reading of the provisions of Rule 40) and (7) of the CCR, 

2004, I find that they provide only for taking of cenvat credit. However, the 

manner in which the credit is to be taken is not specified i.e. when a cenvat 

credit is considered as taken is not specified. 

8.4 I find that sub rule (5) and (6) of Rule 9 of the CCR, 2004 provides for 

maintenance of proper records for receipt, disposal, consumption and 

inventory of the input/input services in which, among others, the cenvat 

credit taken and utilized is also recorded. No statutory records are prescribed 

under the CCR, 2004 and the records maintained by the assessee reflecting 

the above requisite details and particulars are accepted records for 

compliance of the provisions of sub·rule (5) and (6) of Rule 9 of the CCR, 

2004. Therefore, if upon receipt, the inputs/input service are recorded in the 

records maintained by an assessee and contain the details specified in the 

said rules, it would amount to cenvat credit having been taken by the 

assessee. Nowhere in the CCR, 2004, it is stipulated that cenvat credit would 

be considered to have been taken only if the same are reported in the 

periodical returns filed by the assessee. Therefore, the act of taking of cenvat 

credit gets completed once the details are recorded in the records regarding 

receipt, disposal, consumption and inventory of the input/input services as 

well as the cenvat credit taken and utilized. 

0 

0 

8.5 The reporting· of the cenvat credit taken and utilized is provided under 

sub-rule (7) of Rule 9 of the CCR, 2004, which is reproduced as under : 

"(7) The manufacturer of final products shall within ten days from the close 
of each month to the Superintendent of Central Excise, a monthly return in 
the form specified, by notification, by the Board:". 

8.6 The monthly return to be filed is notified vide Notification No. 20/2011­ 

CE (NT) dated 13.09.2011. There is no provision in the CCR, 2004 to deal 
oomoss, 

iling of the returns in terms of sub rule (7) of Rule 9 of the CCR, 

ever, Rule 126) of the Central Excise Rules, 2002, inserted w.e.f 
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01.03.2015 provides for imposition of late filing fee. Therefore, if an assessee 

does not report the cenvat credit taken by them in the prescribed monthly 

return, he would be liable to pay the late fee. However, mere non reporting of 

the cenvat credit taken in the monthly returns does not render the cenvat 

credit inadmissible and neither can the same be considered to have been 

taken wrongly as to invoke the provisions of Rule 14 of the CCR, 2004. 

9. I proceed to examine and deal with the merits of the case in light of the 

above legal position. It is the contention of I the appellant that they had taken 
credit in the books of the accounts maintained by them and their only lapse 

was that they had not reflected the same in the periodical returns filed by 

0 them during the relevant period. I find that the adjudicating authority has 

considered the submissions of the appellant and examined the financial 

records submitted by them. It has been recorded at Para 12.1 of the 

impugned order that the financial records like the General Ledger account 
, I • 

(service tax) and other financial records : submitted by the appellant were 

examined by the adjudicating authority. Having examined these records, the 

adjudicating authority has concluded that the cenvat credit was taken during 

February and March, 2015 in respect of invoices issued during the period 

from April, 2013 to February, 2014. Similarly, cenvat credit was taken during 

August and September, 2015 in respect of invoices issued during the period 

from April, 2012 to May, 2014. 

0 9.1 However, I find that the finding of the adjudicating authority is 

contrary to the SCN issued to the appellant. In Paragraph 8 of the SCN it is 

stated that "Further, on assessee's contention, books of accounts were also 
verified and it was found that the assesse has booked the purchases in books 

of accounts as per practice and this is nowhere related to procedure of taking 
' credit and the same is also not matching with the credit availed and shown 

as taken in the ER-I Returns". Therefore, even the SCN acknowledges the 

fact that the appellant had recorded the purchase transactions in their books 

of accounts. Such being the case, the mere non reporting of the cenvat credit 

n their periodical returns cannot be a ground for denial of the cenvat credit. 

Further, I find that all the invoices, on the strength of which the 

ellant had taken cenvat credit after more than six months/one year from 
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the date of issuance, were issued prior to 01.09.2014 i.e. before amendment of 

Rule 4 (D) and (7) of the CCR, 2004 providing for taking of cenvat credit 

within six months/ one year from the date of issuance of the invoices. It has 
been discussed above that as per legal provisions existing prior to 01.09.2004, 

there was no time limit for taking cenvat credit in terms of Rule 4 (1) and (7) ' 
of the CCR, 2004. 

10.1 I find that in the case of Voss Exotech Automotive Pvt Ltd. Vs. 

Commissioner of C.Ex., Punel reported at 2018 (363) ELT 1141 (Tri. 

Mumbai), it was held by the Hon'ble Tribunal that: 
"On careful consideration of the submissions made by both the sides, I find 
that for denial of the credit, the Notification No. 21/2014-C.E. (N.T.), dated 
11-7-2014 was invoked wherein six months period is available for taking 
credit. As per the facts of the case credit was taken in respect of the invoices 
issued in the month of March & April 2014 in November 2014. On going 
through the Notification· No. 6/2015-C.E. (NT.), dated 1-3-2015 the period 
available for taking credit is 1 year in terms of the notification, the invoices 
issued in the month of March and April 2014 become eligible for Cenvat 
credit. I also observed that the Notification No. 21/2014-ST. (N.T.), dated 
11-7-2014 should be applicable to those cases wherein the invoices were 
issued on or after 11-7-2014 for the reason that notification was not 
applicable to the invoices issued prior to the date of notification therefore at 
the time of issuance of the invoices no time limit was prescribed. Therefore 
in respect of those invoices the limitation of six months cannot be made 
applicable. Moreover for taking credit there is no statutory records prescribed 
the assessee's records were considered as account for Cenvat credit. Even 
though the credit was not entered in so-called RG-23A, Part-II, but it is 
recorded in the books of accounts, it will be considered as Cenvat credit was 
recorded. On this ground also it can be said that there is no delay in taking 
the credit. As per my above discussion, the appellant is entitled for the 
Cenvat credit hence the impugned order is set aside. The appeal is allowed." 

10.2 A similar view as taken by the Hon'ble Tribunal in the case of Indian 

Potash Ltd. Vs. Commissioner of CGST, Meerut reported at 2019 (369) ELT 

742 (Tri.-All); Sanghvi Marmo Pvt Ltd. Vs. Commissioner of CGST, Jodhpur 

reported at 2020 (33) GSTL 232 (Tri.Del). Further, the Hon'ble High Court 

of Delhi had in the case of Global Ceramics Pvt Ltd., Vs. Principal 

Commissioner of C.Ex., Delhi-l reported at 2019 (26) GSTL 470 (Del.) held 

that • 
22. Consequently, in the present case, the Court is satisfied that the 
Amendment to Rule 4(1) CCRs prescribing a time limit for claiming Cenvat 
Credit will not apply to the consignments in the present case where the 
import took place prior to the date of the amendment and the deemed 
manufacture took place when the MRP was altered, which also happened 
prior to the amendment. In other words, the CVD paid by the BRCPL will 
have to be permitted to be adjusted against the CE duty settled as will the 
service tax paid on the input services." 

e 

0 
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10.3 In view of the above facts and the judicial pronouncements on the issue, 

I am of the considered view that the time limit of six months/one year, in 

terms of the proviso to Rule 4 (1) & (7) of the CCR, 2004, would not apply to 

the impugned invoices which were issued prior to the insertion of the time 

limit in relevant Rule 41) of the CCR, 2004 and, therefore, the appellant had 

rightly availed Cenvat Credit in the facts and circumstances of the case. 

11. In view of the facts discussed herein above, I set aside the impugned 

order for being not legal and proper arid allow the appeal filed by the 

appellant. 

The appeal filed by the appellant stands disposed off in above terms. 

" (N.Suryanarayanan. Iyer) 
Superintendent(Appeals), 
CGST, Ahmedabad. 
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